Editor's Note: Director's decision upheld authority to issue stay in this
appeal after the time provided by 43 CER 4.12(b) (4) ; 11 OHA 117 (July 27,
1995)

DAMDM BURTON ET AL,
| BLA 95-256, 95-257 Deci ded February 23, 1996

Appeal s of a decision by the Area Manager of the Beaver R ver Resource
Area, Bureau of Land Managenent, approving a prairie dog study on the Adans
Wl | Denonstration Ste. EA UT-044- 95-16.

Afirned.

1 Environnental Quality: BEnvironnental S atenents--
National Environnental Policy Act of 1969: H nding
of No Sgnificant Inpact

Afinding by BLMthat an 80-acre prairie dog study
estinated to consune 1 AUMof forage woul d have an
insignificant inpact on a 23, 000-acre grazi ng
allotnent contai ning about 1,980 AUMs of forage is
affirned; the record on appeal supports BLMs
decision to proceed wth the study project based upon a
hard | ook at the study taken during preparation of
pl anni ng docunents including two EA's, a staff

eval uation of the project, and a recovery plan
devel oped jointly by the Sate of Wah D vision of
Wl dlife Resources and the US Hsh and Wldife
Servi ce.

APPEARANCES. David M Burton, Sherel P. Lister, Rchard Batt, and Scott
Hol yoak of Parowan, Uah, and Lorin C Jones, Sewart Sormerville, Ron
Proctor, Joe Mner, and Antone Thonpson of Gedar Aty, Wah, pro sese;
David K Gayson, Esq., Gfice of the Regional Solicitor, Salt Lake dty,
Uah, for the Bureau of Land Managenent .

(AN ON BY ADM N STRATI VE JUDGE FRAZI ER

David M Burton, Sherel P. Lister, and Lorin C Jones have appeal ed
a January 26, 1995, decision by the Area Manager, Beaver R ver Resource
Area, Bureau of Land Managenent (BLM), ordering a prairie dog study on
public | ands; BLMfound the study "w | not have any significant inpacts
on the hunan environnent.” See environnental assessnent UT-044-95-16
(1995 EA). The appeal is docketed as | BLA 95-256 and i s supported by a
statenent of reasons (SAR. Sewart Sonmerville, Ron Proctor, Joe Mner,
Antone Thonpson, R chard Batt, and Scott Hbl yoak have al so appeal ed the
BLMdeci sion "as Goncerned dtizens of Iron Gounty.” Their appeal is
docketed as I BLA 95-257, and they have also filed an SCR A stay of the
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BLMdeci sion was ordered on May 30, 1995. (n June 19, 1995, BLMfiled wth
the Orector, Gfice of Hearings and Appeal s, a petition seeking revi ew of
the stay order. By decision dated July 27, 1995, the Orector upheld the
Board' s stay order and directed the Board to grant expedited consideration
to the appeal s, which are now consol i dated for deci sion.

At issue is a proposal to conduct a study of Wah prairie dogs
(Gynonys parvi dens), a threatened species (49 FR 22330 (My 29, 1984)),
at two 20- to 40-acre denonstration sites for 3 to 5 years. The study is
to be located on site #6 in the Adans Wl | grazing allotnent, Iron Gounty,
Uah, and is designed to nonitor the response of the aninals and that of
native vegetation to conditions at the site (1995 EAat 1). Qe areais
to be fenced and opened only as needed to control vegetation by all ow ng
livestock to graze and tranpl e plants, and the other area is to be | eft
unfenced and grazed. Mnitoring would be "used to sel ect habitat param
eters and nonitoring nethodol ogy * * * in the design of a research study
on the effects of habitat conversion and rangel and restoration on the
popul ation dynamcs of Wah prairie dogs." 1d. The 40-acre encl osure
woul d contain less than 0.2 percent of the Federal land in the all ot nent
(id. at 2); any vegetation used by the project woul d be conpensated for
by the Kern R ver pipeline seeding, located wthin 1 mle of the project.
Id. Wiile the Adans VeIl allotnent is |ocated in portions of secs. 11,
15, and 16 of T. 32 S, R 12 W, the location of the study site was iden-
tified in 1979 on a nap designating it site #6 of a series of potential
Uah prairie dog transpl ant sites anal yzed by environnental assessnent EA
UT-040-48, approved on July 23, 1979, (1979 EA) as situated in the SE/of
sec. 15, T. 32 S, R 12 W

Appel lants in I BLA 95-256 contend in 10 nunbered argunents (Burton
SR that the BLMdecision conflicts wth a 1991 "UWah Prairie Dog Recov-
ery Fan" prepared by the Wah Departnent of Natural Resources, D vision
of Widlife Resources and the US FHsh and WIdlife Service (Recovery
A an) and a 1994 "Eval uation of BLM Approved Transplant Stes for UWah
Prairie Dogs" witten by Kenneth P. MDonal d of DMR and Rebecca A
Bonebr ake of BLM (1994 Eval uati on).

Mbst of the argunents presented by appellants in | BLA 95-257 are sim
ilar to those raised in | BLA 95-256. Nonethel ess, our My 30, 1995, order
found that these appellants "do not allege any interest which nay be harned
as aresult of the proposed action,” thereby indicating that they nay not
have standing to appeal. Sanding to appeal requires that an appel | ant
be a "party to [the] case" and have a | egal |y cogni zabl e i nterest which
is "adversely affected” by the decision. 43 R 4.410(a); see Mssouri
Qalition for the Environnent, 124 1BLA 211, 216 (1992), and authorities
cited. The appellants have not offered further infornation to support
their standing to appeal as a party to this case; since they have failed
to show they have standing to naintain an appeal, their statenent of rea-
sons can only be considered as an amcus brief for the purpose of this
decision, and it has been so treated.
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[1] Argunents raised in I BLA 95-256 by the Burton SR prinarily
concern effects prairie dogs nay have on the Adans WI| allotnent. An
argunent that historic use of allotnent |ands by prairie dogs has not
been docunented is not well taken: The 1994 Eval uation by MDonal d and
Bonebr ake indicates (on page 1) that the allotnent is wthin the aninal's
historic range. The Wah Prairie Dog Recovery H an dated Septenber 30,
1991, al so provides docunentation to the sane effect. 1d. at 3, 4. It
is also argued by Burton that the proposed denonstration site includes
sec. 16, a state-owned section; this contention is not, however, correct.
The siteis located insec. 15, T. 32 S, R 12 W, near the boundary of
sec. 14, on Federal land (see 1995 EA). Mps supplied wth the 1994
BEval uation and the 1995 and 1979 EA's showthat the location of this site
has not varied and that there is no question that it is located entirely
on Federal land (see 1979 EA site nap; 1995 attachrment 1 (nap); 1994 Eval -
uation, Hg. 4).

Anot her argunent in the Burton SOR concerning a perceived failure by
BLMto establish an "abundance index" is simlarly wthout foundation. The
abundance index argunent is a reference to guidelines for establishnent of
transpl ant sites published in Appendix B to the Recovery Han. Appendi x B
defi nes abundance index in terns of noisture, elevation, grass cover, and
soi| saturation, and concludes that "the predicted abundance i ndex for the
[transplant] site should be at |east 36." The denonstration site presently
at issue, however, is not a transplant of the type contenpl ated by the
Recovery FHan, but a nore limted denonstration study; there has been no
showng, as to the limted study proposal now under consideration, that it
nust neet all standards for a transplant site or even that they have not
been net. Qven the snall extent of the study sites, and considering that
the 1995 decision established a 5-year limt for the study, the Burton SCR
has failed to showthat this termhas any practical consequence for the
instant case.

Appel | ants al so argue that the 1994 Eval uati on shows denonstration
Ssite #6 is not suitable for the planned denonstration study and that BLM
has disregarded this information (Burton SCRat 7). The record does not
support this assertion. Wile it is apparently true that it was pl anned
to nove prairie dogs to site #6 in 1984, the action did not take pl ace (see
1994 Bvaluation at 10). Ste #6 had, nonet hel ess, been reconmended for
prairie dog use in consideration of a nunber of favorable factors (see 1979
EA at 6). Those conditions have not been shown to have changed, nor is it
likely that they woul d have done so, in the absence of narked clinatic
changes. Among such considerations is the presence of edible ricegrass
and absence of shrubbery obnoxi ous to prairie dogs (1994 Eval uation at 10).
The record shows that the suitability of site #6 for use as a study area in
t he nanner proposed by BLMhas been consi dered and that use of the site for
a denonstration study is supported by both the 1979 and 1995 EA s and by
the 1994 Eval uati on.
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The Burton SR argues that BLMfailed to consider the effect of the
proposed study on the rel evant range nanagenent pl an, and argues t hat
fencing part of the study area wll reduce forage avail abl e for grazing;
Burton's SCR al so expresses concern that prairie dog consunption of forage
inthe spring could substantially affect the availability of forage for
grazing inthe fall. Aguing that "[t]hereis no limt to what they wll
eat," he quotes the 1994 Eval uati on:

ol season pal atable forage is extrenely i nportant because it

is available during a period when prairie dogs have the great est
nutritional needs. Prairie dogs energe fromhibernation in March
and April and i nmedi ately need to restore energy reserves used
during hibernation. UWah prairie dogs usually breed in March and
lactate into June. During this period the energy requi renent of
fenales is alnost 2 tines greater than during sunmer. Q ocker-
Bedf ord (1976) reported that 52%to 68%of the annual total
grazing by Wah prairie dogs occurs fromMrch to md-June.

(1994 Bval uation at 5-6). Accepting the correctness of this finding neans,
however, that Burton admts that |ess than 0.68 aninal unit nonths (AUMS)
w |l be consumed by prairie dogs at the denonstration sites between Mrch

and June in any given year, since, as the 1995 EA expl ai ns:

A 40 acre excl osure would contain | ess than 0.2%of the federal
acres wthin the Adans WI| Alotnent. A portion of the

excl osure nay be opened for control |l ed grazing. The excl osure
nay be renoved when it is no longer useful for nonitoring. There
woul d be less than 10 aninal unit nonths (AUMs) [defined by 43
(R 4100. 0-5 as the amount of forage necessary for the sustenance
of one cowor its equivalent for a period of 1 nonth] of forage
wthin the exclosure. This woul d be conpensated for by the Kern
Rver Pipeline Seeding | ocated wthin one mle. It would al so

be conpensated for by the Mid Sorings Burn revegetation, al so
located inthis allotnent. It is anticipated that prairie dogs
woul d use | ess than one ALM

(1995 EAat 2-3). This establishes that infringenent of prairie dogs on
donestic livestock wll be nil, contrary to specul ati on by appel | ants,
and shows the insignificant size of the denonstration project in relation
tothe allotnent as a whole. Atachnent 1 of the 1995 EA shows the Adans
Wl | allotnent to be an irregul arly shaped area of approxi natel y 23, 000
acres, including Sate lands. Wthin the allotnent in 1979, about 1,980
AMs were authorized (see Table 1, 1994 Evaluation). In the context of
this case therefore, and assumng that forage | evel s renai n roughly
constant, the proposed prairie dog project wll account for consunption of
about 0.05 percent of available forage, a negligible amunt. It is upon
this record that BLMfound there woul d be no significant inpact to the
hunan environnent. The finding that the denonstration project woul d have
no significant inpact is fully supported by the record before us. Wile
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appel I ants conjecture that the project and the nunber of aninal s included
wthinit wll increase dramatically in size so as to endanger cattle
grazing, they have offered no evidence in support of this assunption.

ne challenging a finding of no significant inpact "nust denonstrate
either an error of lawor fact or that the analysis failed to consider a
substantia environnental problemof naterial significance to the proposed
action." Qegon Natural Resources Quncil, 131 IBLA 180, 186 (1994). The
argunents rai sed by appellants fail to neet this standard in this case; as
a consequence the stay previously ordered nust be cancel | ed and deci si on
here under reviewnust be affirned. This Board has al so determned t hat
"[aln EAnust (1) take a hard | ook at the environnental consequences as
opposed to reachi ng bal d concl usi ons unai ded by prelimnary investigation,
(2) identify relevant areas of environmental concern, and (3) nake a
convi nci ng case that environnental inpact is insignificant." Southern Uah
Wl derness Alliance, 123 IBLA 302, 308 (1992), and cases cited. Qur review
of the record in this case establishes that BLMhas done so in the case of
the proposed study; the record supports BLMs decision and the findi ng that
the study wll have no significant inpact on the Adans V¢l | all ot nent.

In reaching this conclusion, we have considered and found to be
w thout foundation additional contentions by all interested parties in both
appeal s that: the EA does not address inpacts on the grazing allotnent's
range nanagenent plan due to | oss of forage, |oss of the fenced area, and
possi ble mgration of prairie dogs to other areas; the site | acks
appropriate vegetation; the grazing permttee has not been asked for
approval to use the site; the fenced area wll close one road and a road
through the unfenced area will affect the reliability of the study; the
soil at the site is not favorabl e for study purposes;, BLMfailed to
consider the precipitation rate; prairie dogs are not threatened ani nal s
under Endangered Species Act criteria; a successful transplant wll
establish a pernanent prairie dog popul ation; conpensation forage obtai ned
fromby seeding the Kern Rver pipeline wll not be planted;, prairie dog
holes wll be a hazard to horses and riders; prairie dogs present a danger
of plague; past transplants have not been successful, nost |ikely due to
pl ague cycl es; predators cannot be used to nanage popul ation |evel s; and
that the study wll reduce incone fromlivestock and thereby affect |ocal
busi nesses. The quantity and character of the argunents rai sed by
appel | ants supports the observation by Barbara A Bonebrake appearing in a
nenor andumdat ed March 1, 1995, summarizing the proceedi ngs of a neeting
wth the Adans VIl allotnent permttees on January 19, 1995. She reports:

The permttees expressed concerns that prairie dogs woul d
expand throughout the allotnent, that nanagenent of these ani nal s
woul d control all grazing decisions, and that [the permttees]
woul d be ki cked off the allotnent so that it coul d be used
exclusively by UWah prairie dogs. * * *

The permttees were asked several tines to specifically
expl ai n how the proposal woul d i npact their |ivestock operations.
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An answer was not given. They basically stated their concerns
wth loss of forage and that they did not want prairie dogs on
their allotnent.

This report fairly sunmarizes the argunents nade now by the Burton SCR
and the amcus brief on appeal; the contentions rai sed are not founded
upon fact or based on the record presented on appeal ; they are rejected.

n the record before us, therefore, we find that BLMcorrectly found
that the proposed Wah prairie dog study woul d not significantly af fect
the hunan environnent. The limted nature of the study and the snall area
affected, anounting to |l ess than 80 acres, coul d have only an insignificant
effect upon the Adans VIl allotnent. Under the circunstances shown, we
find that BLMtook a hard | ook at the inpact of the study on |ivestock
grazing in the allotnent as a whol e and nade a convi nci ng case that any
inpact of the study on the allotnent woul d not be significant.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 R 4.1, the decision of the
Area Manager of the Beaver R ver Resource Area is affirned and the stay
previously ordered i s cancel | ed.

Gil M FHazier
Admni strative Judge

| concur:

Fanklin D Arness
Admni strative Judge
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